
AGENCY SHOP ELECTION – PART II 
 
 
 
 

Reason for Grand Jury Reply to Board of Supervisor Responses 
 
The Nevada County Grand Jury (Jury) submitted its Report on the Agency Shop Election on 
January 23, 2008 (the Report). The Nevada County Board of Supervisors (BOS) submitted 
its Responses to the Report on April 8, 2008. 
 
The Jury wishes to express its appreciation for the BOS’s recognition of the flawed notice 
procedure used in the August 15, 2007 Agency Shop Elections, and especially its willingness 
in future union elections to direct County officials to seek a notice process more likely to 
assure employee awareness of such elections and their issues. 
 
The Responses of the BOS, however, reflect, in the judgment of the Jury, a misunderstanding 
of the issues that the Jury raised, perhaps because of erroneous factual conclusions. 
 
The Jury undertook its investigation of the Agency Shop Elections after receipt of complaints 
from more than 30 County employees that they had had no notice of the elections.  The Jury, 
as a part of its investigation, sought the advice of the office of County Counsel regarding the 
extent of its authority to investigate the issue of the election notice. Not surprisingly, the Jury 
was advised that it had no jurisdiction over the State Mediation and Conciliation Service, the 
Public Employment Relations Board (PERB) or Stationary Engineers, Local 39 (Union).  
That same advice assured the Jury that it had jurisdiction to inquire into the conduct of the 
County’s Department of Human Resources (HR), the County agency that undertook to 
represent the County’s interests in these elections. 
 

The Notice Process 
 
The Responses of the BOS to the Report on the issue of the notice process stress: 
 
1. That the Memoranda of Agreement for Agency Shop Elections (Election MOAs) did not 

state who should post the notice, nor in how many locations the notice should be posted; 
 
2. That a representative of the Union posted the required notice on or before August 9, 

2007, and 
 
3. That only five days notice was required, not five working days notice. 
 
The Jury agrees that the Election MOAs did not specify who, as between the Employer 
County and the Union, was to post the notice. However, it is clear from the evidence 
gathered by the Jury that the Mediation and Conciliation Service and the County HR 
Department thought (and conducted themselves on that basis) that the duty of notice fell on 
the County. The County’s HR Director (who was candid and forthcoming before the Jury) 
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sought the advice of the Mediation and Conciliation Service on the meaning of “working 
days” – did they include Saturdays and Sundays? Answer - yes. What is a “conspicuous place 
on the premises of the” County for posting? Answer - employee bulletin boards.   
 
The Jury’s view of the County’s understanding that it was responsible for the giving of notice 
is reinforced conclusively by the Mediation and Conciliation Service’s “Procedures for 
Mandated Agency Shop Elections” which were furnished to the County HR Department, and 
are attached hereto. Under “Conduct of Election,” Item 1, “Notice of Election” the procedure 
states “The employer (i.e., the County) will complete and submit an Affidavit of Posting.” 
 
At no time in the Jury’s interaction with the HR Department was it ever suggested that the 
County expected the Union to give the required notice. The Jury, however, accepts the 
premise that if the Union posted notice of the election in conspicuous places at least five 
working days before the election, that would have satisfied the notice provisions of the 
Election MOAs and the Procedures. 
 
The Union’s Affidavit of Posting (Affidavit) was not made available to the Jury prior to the 
release of the Jury’s January 23, 2008 Report. The BOS’s Responses were the Jury’s first 
knowledge of the claim that the Union satisfied the required notice or of the existence of the 
Affidavit. In the Union’s January 31, 2008 Press Release (a copy of which is attached hereto) 
responding to the Jury’s Report, no mention was made of the Union’s role in the giving of 
notice. 
 
A copy of the Cover Page of the Union’s Affidavit, dated August 15, 2007 (the date of the 
elections) is attached hereto. The Affidavit reflects posting on or before August 9, 2007 “in 
the following places”, and for such places refers to “see attached list”.  The Jury requested a 
copy of the Affidavit with the attached list from the Mediation and Conciliation Service’s 
Election Supervisor, who, under the Election MOAs, was to conduct the elections. The 
Election Supervisor provided the Jury with copies “of all documents related to this election 
including the specifically requested Affidavits of Posting and the list of posting locations.” 
There was no list of posting locations attached to the Union’s Affidavit. The County HR 
Department advised the Jury that it had never seen a list of locations posted by the Union.   
 
The inability of the Mediation and Conciliation Service to provide a list of the locations 
where the Union posted notices of the August 15, 2007 elections makes it impossible to 
determine whether the Union’s posting efforts occurred in conspicuous places on County 
premises, assuming the Union’s notices were placed on employee bulletin boards. Moreover, 
the Union’s posting on August 9, 2007 would have given only four, not the required five, 
working days prior to the elections.   
 
Lastly, the BOS’s Responses seem to conclude that the PERB definition of “work day” as 
meaning Monday through Friday has no application to matters arising under the Meyers-
Milas-Brown Act (the Agency Shop Election Law). The suggestion made in Response to 
Jury Finding No. 1 is that “the five working days notice is a State Mediation Service 
procedural requirement for agency shop elections and not a legal requirement under the 
Meyers-Milas-Brown Act.” This Response is misleading. While the number of days notice is 
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to be given may well be within the discretion of the Mediation and Conciliation Service, as 
the BOS Response itself notes under its response to Recommendation No. 1, PERB has 
exclusive jurisdiction over agency shop elections and related issues. Exercising that 
jurisdiction, PERB has declared (as set forth in Attachment No. 6 to the Jury’s Report) that 
“work day” or working day means Monday through Friday, not Monday through Sunday. 
 
 

Findings 
 
1. The County was the party charged under the Mediation and Conciliation Service’s 

Procedures with the giving of notice for the August 15, 2007 Agency Shop Elections. 
 
2. In order to give five calendar days notice for an Agency Shop Election to be held on 

Wednesday, August 15, 2007, the notice would have had to be posted on or before 
Thursday, August 9, 2007, and in order to give five working days notice, excluding 
Saturday and Sunday, the notice would have had to be posted on or before Wednesday, 
August 8, 2007. 

 
3. The County's posting of notice on Friday, August 10, 2007 failed to give the required five 

working days notice of the Agency Shop Elections. The County gave only three working 
days notice. 

 
4. The Union's posting of notice on August 9, 2007 failed to give five working days notice 

of the Agency Shop Elections. The Union gave only four working days notice. 
 
5. The Union’s Affidavit, as provided by the Mediation and Conciliation Service, does not 

reflect the locations where the Union posted notices of the August 15, 2007 elections. 
 
 

Conclusions 
 

1. The August 15, 2007 Agency Shop Elections were held without the advance notice 
required under the Election MOAs and the Mediation and Conciliation Service’s 
Procedures. The elections should be declared null and void. 

 
2. To the extent the Union posted notice of the August 15, 2007 Agency Shop Elections, 

there is no evidence in the records of the Mediation and Conciliation Service reflecting 
the location or manner of such posting.  

 
3. The Union’s notice efforts did not meet the requirements of the Election MOAs or the 

Mediation and Conciliation Service’s Procedures. 
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Recommendations 
 

1. The BOS should send the Jury's Reports to the Mediation and Conciliation Service 
for its consideration. 

 
2. In future union elections, the County should avail itself of the alternative provided in 

the Mediation and Conciliation Service’s “Procedures for Mandated Agency Shop 
Elections” and distribute the notice to all bargaining unit members, in addition to the 
traditional posting of notices. 

 
3. The BOS should determine whether Mediation and Conciliation Service procedures 

include permitting the County to use the County's electronic facilities (e-mail) to give 
employees notice of agency shop elections. 

 
 

Attachments 
 

1. California State Mediation and Conciliation Services “Procedures for Mandated 
Agency Shop Elections” 

 
2. Stationary Engineers Local 39 press release, dated January 31, 2008 

 
3. Affidavit of Postings, dated August 15, 2007 as executed by the Business 

Representative of Stationary Engineers, Local 39  
 
 

Responses 
 
Board of Supervisors September 30, 2008 
 
 


























